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Usually trust protectors acf as the final
decision maker when specific lssues
defined in the trust document arise, creating
a sart of "springing protector.'8

The concept of trust protectors was
first introduced to practitioners in the U.S.
in connection rvith offshore asset protec-

tion trusts.2 However, in the last trvo
decades, practitioners have also slowly
begun to add them to domestic trusts'governance structures for reasons other than

creditor protection.

A large body of legal commentary
now exists that addresses the myriad of
issues associated rvith the use of trust protectors.3 Additionally, a number of states,

+

i

n-

cluding Idaho, have enacted specific trust
protector legislation. Nevertheless, it
still appears that the trust protector function is often misunderstood, and therefore
oftentimes not used, even if a trust protector couid be a useful addition to a trust's
administration.
The Idaho trust protector statute "the
"Statute"s sets forth a framervork for using trust protectors in trusts govemed by
Idaho law. Referencing the Statute, this
article discusses rvhat a trust protector is,
when a trust protector can be useful, and
key issues that should be addressed in a
trust document when a trust protector is
included.

What is a trust protector
and when can one be useful?
A trust protector is an individ-

to remove a trustee may shop the market
for one more likely to distribute income
as the beneficiary desires - potentially disregarding a grantor's wishes. Giving the
power to remove and replace trustees to
a disinterested trust protector may make
it more likely that the grantor's intent is
respected and trust assets are not wasted.

r

Making decisions where a trustee has
a conflict of interest. Giving authority
to a third party regarding matters rvhere
a trustee may have a conflict of interest
can protect the trustee from litigation and
enable the trust to take advantage ofbeneficial investments.

r Directing a trustee-beneficiary regarding matters that could adversely
affect him or her. For example, if a
beneficiary is also a trustee of a trust, and
has the power to distribute principal or income to himself or herself, there can be
adverse estate tax

consequences,
and probable loss
of any protection
of the trust assets

ual or instirution
named in a trust
document rvith

from the beneficiary's creditors.
There could also

decision-making
powers that are
in addition to or

repiace

consequences

specific

powers normally
held by a trustee.

Idaho's

be adverse gift tax

he or she
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Statute

does not provide
an exclusive list of permissible powers,
but does list examples.6 A drafter may
incorporate some or all of the powers
listed in the Statute into a rvill or trust instrument by making specific reference to
the Statute.T Usualiy trust protectors act
as the final decision maker when specific
issues defined in the trust document arise,

creating a sort of "springing protector."8
Common powers include:
. Removing and/or replacing trustees.
For example, a beneficiary with the porver
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if

makes

Mathieu distributions to
other beneficiaries. Giving a

trust protector the
authorify to make trust distribution decisions can prevent these problems.e

r

Directing a trustee regarding moving

trust's situs or appointing assets from
one trust to another. Such changes may
resuit in the original trustee either being
a

replaced or losing income so that a trustee
might be reluctant to make such a decision. Therefore, a grantor may not want to
rely on the trustee to make such a change,
but rather rely on a disinterested third parly trust protector to make these decisions.

o Amending a trust to correct drafting mistakes or respond to unanticipated needs of beneficiaries in longterm trusts. In the absence of a power

to amend an irrevocable trust, a trustee
rvould be required to petition a court to
make such a change. Aside from the cost
and delay that can arise from this, a court
could deny the petition. If a present or future trustee could also be a beneficiary or
be swayed by beneficiary pressure, a ttust
protector may be a better choice than the
trustee to address these issues.

r Terminating a trust. A trustee may
have a financial interest in continuing the

trust. Vesting the power to terminate a
trust in a disinterested third parry could
avoid this conflict of interest.
Who can be appointed
as a trust protector?
While most clients prefer that their
trust protector be their attorney or accountant, some clients wish to name a beneficiary often a financially successful child,

instead. The Stafute,

horvever, clearly

states that a trust protector is a "disinterested third parfy"- thereby excluding the
grantor, beneficiaries, and all of their related and subordinate parties, from being
trust protectors in the State of ldaho.

The Idaho Trust Institutions Act further limits rvho can serve as a trust protector. Idaho Code $26-3204(1) states
that "no person shall act as a fiduciary in
this state except "certain quali$ing state
or national banks or trust companies" and
"such other person as may be authorized
by the director, in his discretion, and upon
such conditions as he may require." Idaho Code $26-3205 states that a person is

"not engaged in the trust business or in
any other business in a manner requiring
a charter under this act, or in an unauthor-

ized trust activity... fif they obtain] trust
business as a result of an existing attor-

ney-client relationship or certified public

accountant-client relationship'0... [or if
they are] "acting as a fiduciary for relatives"ll.
Because of the existence of both the
Idaho trust protector statute, and the ldaho Trust Institutions Act, the trust drafter
should be aware of the implications of appointing anyone as a trust protector other
than:
r A chartered bank or trust institution,

The Statufe sfafes the "powers and discretions
of a trust protector shallbe as provided in the
governing instrument and ffiay, in the best interests
af the trust, be exercised or not exercised".lz

r An attorney or accountant with a pre-ex-

isting attorney-client or accountant-client
relationship rvho is aiso a "disinterested
third parry,"

r A person authorized by the director of
the Idaho department offinance, or

r Relatives ofthe grantors or beneficiaries
subject to the caveat that a "relative"
-today may not be a "relative" tomorrow
due to divorce or other changed circum-

gally accountable ifhe or she is subject to
a personal standard ofcare.

Specify the trust protector's
duties and responsibilities
Merely stating that a trust protector

State the applicable standard of
care in the trust instrument

has a porver to do something may be insufficient to provide guidance to the trust
protector as to rvhat he/she is required to
do - and, in a rvorst case, may result in
litigation as to the scope of his/her obli-

The default standard ofcare for a trust
protector under the Idaho Statute is clearly a fiduciary one. The Statute states the
"powers and discretions of a trust protector shall be as provided in the goveming

gations. The trust instrument should zal
only list the powers of a trust protector,
bat slso address whether the power constitutes a duty to sct or jast the right to
act, and the scope of, and limitotions on,

instrument and may, in the best interests of
the trust, be exercised or not exercised".rl

the duty.
The importance of being very specific
in the trust agreement regarding these
questions was highlighted in the one case
in the US addressing, although not resolv-

stances.

The Statute further defines a "fiduciary"
to include a "trust protector, rvho is acting in a fiduciary capacity for any person,
trust or estate."rl If the trust protector is
a

fiduciary beneficiaries have standing to

hold the trust protector accountable.
In contrast, several states including
Alaska and Arizona do not subject trust
protectors to a fiduciary standard ofcarerr.
Ifa trust protector's conduct is subject to
a personal standard ofliability, rather than
a fiduciary standard, then, short of fraud

or violation of the trust's terms, the trust
protector can make decisions on a rvhim,
with no reasonable basis, benefiting him/
herself, disadvantaging beneficiaries, and
vioiating the grantor's intent. Thus, rvhen
a fiduciary standard does not apply, the
beneficiaries may have very limited or no
recourse against the protector.15
Because the ldaho Statute's provisions
could be changed, and because the situs of
an Idaho trust may be moved to another

state with other liability default provisions (to take advantage of more favorable tax and/or trust laws), it is important
to slste the stsndsrd of care that is ap-

plicable to s lrust protector in the trast
instrurnent. It is also important to inform
a

client that the beneficiary may have very

limited ability to hold a trust protector le-

ing, trust protector duties and liability.
Robert T. McLean lrrevocable Trust v.
Davis (2009) 16 was a case in Missouri that
had no trust protector statute at that timerT.
The trust at issue involved special needs
trust funded by a legal settlement arvarded
because of an automobile accident that left
a young rnan a quadripiegic. The trustees
depleted the trust assets in a short period
of time through rvasteful spending.
The case involved the allegation that
the trust protector knew about the trustees'wasteful spending of the trust assets
and had a duty to remove them. The trust
agreement was clear that the trust protector was held to a fiduciary standard, but
the court stated that it was not clear to
whom the duty was owed and rvhether not
removing the trustees was an act of bad
faith thus subjecting the trust protector
to liability. The district court dismissed
the case on summary judgment and the
appellate court reversed for outstanding
questions of material facts. The case
is instructive on a number of fronts, not
the ieast of which is the increased risk of
litigation when the trust instrument does
not clearly set forth the duties and respon-

sibilities of the trust protector and when
a court is confronted rvith a new issue in
trust law.

State whether the trustee

is an "excluded fiduciary"
Not all trust protector statutes address
the priority of decision-making befween
trust protectors and trustees, but the Idaho
Statute does so by: (i) making the exercise
by a trust protector of powers and decisions "binding on all other persons"r8 and

(ii) relieving an "excluded fiduciary" from
liability for "any loss resulting from any
action taken upon such trust protector's
direction."re
The Statute defines an "excluded fidu-

ciary"

as:

"any flduciary excluded from exercis-

ing certain powers under the instrument, which powers may be exercised
by the grantor or a trust advisor or trust
protector."2o

The Starute, horvever, is siient

on

whether the trust agreement must use the
term "excluded fiduciary" for the trustee
to actually be relieved of liability.':' Because failure to include such language
might result in a trustee refusing to follow
a trust protector's direction (due to a perception of continued exposure to liability), it is advisable to use that specific term
when defining the role and responsibility
of a trustee. In addition, if the trustee is
stated not to be an "excluded fiduciary",
then the drafter should address potential
overlap in duties and address the applicabiliry of section (6) of the Statute, rvhich
renders a trust protector's exercise of authority binding on "all other parties".
Additionally, the Statute relieves an

"excluded fiduciary" from liability for
any "loss resulting from anv action taken
upon such trust protector's direction."2z
This language does not expressly relieve
a trustee from failing to take action regarding decisions within the scope of
the authority of a trust protectot's if the
The
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trustee "sought but failed to obtain autho-

rization"

2a

from the trust protector. For

if a trust protector

has authoriry
to terminate a trust once assets fall below
a certain level and the trustee sought, but
did not obtain, a direction to terminate the
trust, is the trustee liable if he/she exhausts
the remaining assets through continued
deduction of trust fees and expenses?
Obviously, if the grantor insists on a
personal standard of liability for a trust
protector, the trust instrument should not
name the trustee as an "excluded fiducia-

example,

ry." If the instrument names the trustee as
an "excluded fiduciary" the beneficiaries
may be without recourse to anyone in the
event of run-away trust administration.
Similarly, section (6) of the Statute (that
states that the powers and discretions of
a trust protector are binding on all other
persons) should not be used as a default

provision in the trust instrument

if

the

standard of care is lowered.

In

summary given the above, the

drafter shouid consider'. (1) expressly stat-

ing in the trast instrument whether the
trustee is an "excludedfiduciary" or not,

(2) broadening liability relief to include
a failare to act ufter seeking, but failing
to receive, direclion from a trust protec-

tor and, (3) providing the beneficiaries

specific recourse if the trust protector is
subject to a personal standard ofcare.

Clarify decision making priority
Unlike trust protector statutes in
some other states, the Idaho Statute dis-

tinguishes "Trust Advisors" from "Trust
Protectors." While an "advisor" is com-

monly understood to refer to someone
who merely provides recommendations,
the Idaho Statute provides that, unless the
trust document states othervrise:

r An "Investment Trust Advisor" has the
power to: "(a) direct the trustee with respect to the retention, purchase, sale or
encumbrance of trust property and the
investment and reinvestment of principal
and income of the trust, (b) vote proxies
for securities held in trust; and (c) select

one (1) or more investment advisors,
managers or counselors, including the
trustee, and delegate to them any of its
powers;"2s and

r A "Distribution Trust Advisor" "shall
direct the trustee with regard to all discretionary distributions of benefi ciaries"26.

Due to the specificity of the default
powers listed above, it appears the intent
of the Starute is for trust advisors to focus
on investment and distribution decisions.
However the Statute does not expressly
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Use of trust protecfors may provide grantors
hope that their intent will be followed and
u nfo re se e n d iffi c u lti es addressed
- even in very long-term frusfs.

limit trust advisors' decision-making authority to those areas, The Statute also
does not exclude distribution and investment decisions from the possible powers
of trust protectors. Even if a trust advisor
is appointed, grantors often want the trustee or

trust protector to oversee the trust ad-

visor's activities and to have priority with
respect to certain investment decisions or
deviations from an investment pian. Because the Statute provides that the powers

and discretions exercised or not exercised
by both trust protectors and trust advisors

are "binding on all other persons"2T (including each other), whenever there is an
overlap in decision making authority between or among fiduciaries' the priori4t
of decision making should be clarified.

State the rights

of the trust protector
The drafter shouid also determine
what rights the trust protector shouid have
to effectively exercise his/her duties. De-

pending on the trust protector's duties,
useful rights might include:
o Periodic reports from the trustees rer
garding the administration of the trust,
Access to accounting and other records
in the possession of the trustees such as
notices from regulators, taxing authorities
and beneficiaries,
o

o

Abiliry to hire other advisors at the ex-

pense of the trust, and
o

Ability to petition a court for instruc-

tions.

Address all administrative matters
Additional factors that should be addressed rvith both trust protectors and trust
advisors are compensation, resignation,
removal, replacement, indemnification,
and tax implications. This is particularly
important if powers are held in a fiduciary
capacity and can be exercised for the trust
protector's benefit, or in favor of someone
to whom the trust protector owes a legal
obligation of support.2s In summary cny

issue thot shoald be addressed in relation
to a trustee shoald also be addressed for
s trust prctector or trust advisor.

Summary
Use of trust protectors may provide
grantors hope that their intent will be
followed and unforeseen difficulties addressed - even in very long-term trusts.
However, the ldaho trust protector statute
does not, and indeed could not, address
all ofthe issues that can arise in each client's situation. Therefore, it is important
to address the applicable standard ofcare,
the trust protector's powers, duties, and
rights, and the priority of each fiduciary's
decision-making authoriry relative to other fiduciaries.
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